New Rules for Conditional Uses

September 29
10:00-11:00 am




Upcoming Webinars

Desighed for planning and zoning staff,
experienced officials, and individuals who have
completed introductory training.

* Floodplain 101 by DNR
Wednesday, October 7, 2020, 8 am — noon

 Variances
Thursday, October 29, 2020, 10-11 am

* Refreshing Your Zoning Ordinance
Monday, November 30, 2020, 10-11 am
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A zoning ordinance
contains two parts:

Zoning Map — divides the
community into districts

Text — describes:
e purpose of the regulations

e uses for each district

e dimensional standards (lot
size, density, setbacks, etc.)

e other requirements (parking,
signage, landscaping, etc.)



Discretion

3 Types of Decisions

*High level of discretion
*Reasonable and constitutional
*Public participation encouraged

\/

*Pre-determined standards apply
«Conditions may be applied

Legislative *Discussion only during the hearing
plan
ordinance \/ g
amendment i_iudicial *Apply ordinance as written
QU&SI-JU ICIa *No additional conditions
variance
conditional use \

plat review Administrative
permitted use
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e 1920s — Standard state zoning
enabling acts authorize the zoning
board of adjustment to make
“special exceptions” to the terms
of the zoning ordinance.

e 1960s — “Conditional uses” widely

accepted as a way to add flexibility
and discretion.

e 1973 — CUPs addressed by WI
Supreme Court — synonymous
with special exceptions.

e 2017 — Conditional uses defined in
state statutes related to zoning.



Uses for each district:

Permitted Use

Use is listed and
allowed by right
in all parts of the
zoning district

Granted by zoning
administrator

Use is listed for the
district and may be
allowed if suited to

the location

Decided by zoning board,
plan commission, or
governing body

Prohibited Use

Use is not listed for
the district or is
expressly prohibited

May apply for rezone or
use variance, if allowed



Which body has final authority to decide
conditional uses?

Plan commission or zoning committee
Governing body
Zoning board

Other



Conditional Uses

Conditional uses must be
listed for the zoning district

Discretionary decision — CUP
may be granted or denied
based on requirements
listed in the ordinance

Conditions may be attached

Confirmed in AllEnergy
Corporation v. Trempealeau
County, WI Supreme Court, 2017



Poll: How familiar are you with the conditional use
standards in your zoning ordinance? (choose one)

Not familiar.

.- Somewhat familiar. I've read them.

\/ Very familiar. We’ve used them regularly when
making conditional use decisions.



AllEnergy v. Trempealeau County Recent
2017 WI 52 CcO:s:

— County identified 37 conditions
for silica sand mine, then voted
to deny permit based on public
health, safety and aesthetic
concerns.

— Wisconsin Supreme Court
supported decision to deny.

— Dissenting opinion argued for
less discretion for local
governments.



What is the Correct Standard?

Inclusion of a conditional use
in the ordinance is a legislative
determination that the use is
suitable for the district.

e CUP must be granted, except
in extreme circumstances.

e Zoning board focuses on
what conditions to impose to
mitigate negative impacts.

The zoning board has discretion
to determine if a proposed use is
appropriate for the given site.

e CUP may be granted or denied.

e Zoning board determines if the
use is capable of meeting the
ordinance standards and what
conditions to impose.

* May consider general health,
safety and welfare concerns.



New law!

Conditional Uses 2017 Wis
Act 67

2017 Wisconsin Act 67 created new rules for
conditional use permits

— Counties Wis. Stat. 59.69(5e)
—Towns Wis. Stat. 60.61(4e), 60.62(4e)
— Cities and Villages Wis. Stat. 62.23(7)(de)



New law!

Conditional Uses 2017 Wis
Act 67

Definition

“Conditional Use” means a use allowed under
a conditional use permit, special exception, or
other special zoning permission, but does not
include a variance.



New law!

Conditional Uses 2017 Wis
Act 67
Process

— Class 2 notice, public hearing
— Decision by zoning board
— Appeal to circuit court

Ordinance may specify alternate route, typically:

plan commission = appeal to zoning board
governing body - appeal to circuit court

(See Wis. Stat. 59.69(2)(bm), 59.694(1), 62.23(7)(e)1)



New law!

Conditional Uses 2017 Wis
Act 67

Local government responsibilities:

— Ordinance requirements and conditions must be
reasonable and, to the extent practicable, measurable

— Must support decision to approve or deny the permit,
and to attach conditions, with substantial evidence

— Conditions must relate to the ordinance purpose

— Conditions may limit permit duration, transfer, or
renewal



New law!

Conditional Uses 2017 Wis
Act 67

“Substantial Evidence” means

— facts and information, other than merely personal
preferences or speculation

— directly pertaining to the requirements and
conditions an applicant must meet to obtain a
conditional use permit

— that reasonable persons would accept in support of
a conclusion



New law!

Conditional Uses 2017 Wis
Act 67

Applicant responsibilities

— Must demonstrate that the application and all
requirements and conditions established by the
local government relating to the conditional use
are or shall be satisfied

— Must provide substantial evidence supporting the
application and demonstrating that the
requirements and conditions will be met



New law!

Conditional Uses 2017 Wis
Act 67

Permit decision

— If an applicant for a conditional use permit meets or
agrees to meet all requirements and conditions
specified in the ordinance or imposed by the zoning
board, the local government shall grant the
conditional use permit



Eco-Site, LLC v. Town of Cedarburg, Rceozeq’f
WI Ct of Appeals, 2019 s

case

e Village of
Grafton



%
Eco-Site, LLC v. Town of Cedarburg, Recent

WI Ct of Appeals, 2019 Sy

case

Town of Cedarburg Zoning Ord 8 320-51 Standards for CUP approval.

No application for a conditional use shall be recommended for approval by the Plan Commission or
granted by the Town Board unless such Commission and Board shall find that all of the following
conditions are present:

(1) Welfare. The establishment, maintenance or operation of the conditional use will not be detrimental
to or endanger the public health, safety, morals, comfort or general welfare.

{2) Compatible with adjacent land. The uses, values and enjoyment of other Town property in the
neighborhood for purposes already permitted shall be in no foreseeable manner substantially impaired
or diminished by the establishment, maintenance or operation of the conditional use.

(3) Not impede surrounding property development and improvement. The establishment of the
conditional use will not impede the normal and orderly development and improvement of the
surrounding Town property for uses permitted in the district.

(4) Adequate infrastructure. Adequate utilities, access roads, drainage and other necessary site
improvements have been or are being provided.

(5) Ingress and egress. Adequate measures have been or will be taken to provide ingress and egress so
designed as to minimize traffic congestion in the public streets.

(6) Conform to zoning district regulations. The conditional use application shall conform to all applicable
regulations of the district in which it is located.

The Town Board voted to deny the CUP for failure to meet the 3 CUP
standards highlighted in yellow.



Eco-Site, LLC v. Town of Cedarburg, iice?’f
WI Ct of Appeals, 2019 C:S'"e

After hearing the evidence, the town voted to deny
the conditional use because:

1) the considerable and foreseeable loss in value to
the surrounding properties particularly given the
rural and rustic nature of the property, and the
loss of property sales in the area as a result of the
prospect of the tower; (Std 1)

2) the incompatibility of the 120-foot monopole
with the adjacent land, which the Town is
struggling to keep rural and rustic; (Std 2)



Eco-Site, LLC v. Town of Cedarburg, Recent

court
WI Ct of Appeals, 2019 case

3) the ‘dropping a metal tower in the middle of’ a
‘beautiful and scenic area’ would be detrimental the
public health, safety, and general welfare (Std 1);
and

4) Eco-Site’s failure to explain why its ‘search ring’ for
other locations was so small, therefore failing to
provide an application that was complete under Wis.
Stat. § 66.0404(2)(b)6.”



Eco-Site, LLC v. Town of Cedarburg, Rcice':f
WI Ct of Appeals, 2019 C:s'"e

 Eco-Site appealed the CUP denial to circuit court,
and argued that 66.0404(4)(g) prohibits local
governments from denying cell towers “solely on
aesthetic concerns.”

e Upon reviewing the record and briefs, the circuit
court ruled:

the reasons set forth by the Town were not “just
another way of saying aesthetics,” but were in
fact “legitimate reasons” for disapproval and
that there was “substantial evidence” within the
record to support its decision.



Eco-Site, LLC v. Town of Cedarburg, Recent

court
WI Ct of Appeals, 2019 case

e Eco-Site appealed to Court of appeals.

e Telecommunications Act of 1996 states a local
government ... provide a written decision supported by
substantial evidence “contained in a written record” if a
request is denied.

e “Substantial evidence” is evidence where reasonable
persons could decide as the Town did.



Eco-Site, LLC v. Town of Cedarburg, Rcice':f
WI Ct of Appeals, 2019 ol

case

e Court of appeals found that testimony at the public
hearings supported the Town’s conclusion the tower
would be incompatible with adjacent (residential) land.
Residents presented sufficient evidence of the
“substantial diminishment” in the value of adjacent
properties if the tower is built. One resident cited two
studies showing loss in property values near towers and
a developer stated he lost a potential sale due to the
tower proposal.

* The town’s conditional use denial was upheld.



Appeal of CUP Decisions

Plan Commission/ Zoning Committee

!

Zoning Board of Adjustment / Appeals Governing Body

! !

Circuit Court

!

Court of Appeals

!

Wisconsin Supreme Court



Highland Sportsmen's Club v. City Rci‘;e?’f
of Delafield, WI Ct of Appeals, 2020 Cas"e

e The City of Delafield
denied a conditional use
permit for a shooting
range, stating they had
safety concerns, but not
specifying the concerns.

* The club with shooting
range is located between
commercial and
residential properties.



L

Highland Sportsmen's Club v. City Rci‘;e?’f
of Delafield, WI Ct of Appeals, 2020 Cas"e

e The Court of Appeals held that the City’s denial of a
CUP for the shooting range was arbitrary and capricious
and thus invalid because the City denied the CUP
without making any findings. The City had its
opportunity to put forth its best evidence and its
reasoning, which was found wanting.*

* The Court reversed the City's decision. It did
not remand the matter to the City.



Highland Sportsmen's Club v. City Rci‘;e?’f
of Delafield, WI Ct of Appeals, 2020 Cas"e

e Rather than issuing the CUP based on the Court of
Appeals’ decision, the City held new hearings, took new
evidence, issued new findings, and denied the CUP.

* The Court of Appeals on Round 2 quipped the City does
not get “a second kick at the cat” in these circumstances.
The Court of Appeals ordered the City to grant the CUP.

Local governments have one opportunity to put forth
their best evidence and reasoning.



Poll: Which type of conditional use has been most
controversial in your community? (select one)

Gravel pits or quarries
Frac sand operations

"B  Large livestock farms

Solar or wind farms

\/ Shooting ranges

Campgrounds

Other (type in the chat box)



Where do you go from here?

Review Your Review Your
Ordinance Permitting Process



Ordinance Review

* Review purpose
statements

* Review use classifications

* Review conditional use
standards

* Review process



Look for general
statements found
at the beginning
of the ordinance

Review Purpose Statements



Look for purpose
statements
describing each
zoning district

Review Purpose Statements




Look for purpose
statements
describing

Review Purpose Statements

conditional uses

Practice Pointer

“Any condition
Imposed must be
related to the
purpose of the
ordinance”



. o po . Link t
Review Use Classifications ot
additional

Zoning districts listed across top
standards

—_—
Uses are

displayed
down the
left side
of the
table



Review Standards Applicant and local

government must
provide substantial
evidence



Review Standards Standards must be

reasonable and
measurable



What standards are included in your ordinance?

No harm to public health or safety
Compatible with surrounding uses

Site access and traffic safety
Consistent with comprehensive plan

Adequate utilities and public facilities

Drainage and stormwater management
No harm to environment

Neighborhood character
Property values

Aesthetics



Add Specific Standards Consider adding

specific standards

. for specific uses
Specific Use Standards



Consider a fourth category - Restricted Use
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Review Process Requirements Class 2 notice and

hearing required.
May post if no
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Process Review

e Review application forms

* Review supporting
materials

* Review decision forms



Website Website provides

first impressions

and directs user
to information




Lookup Tools

e Zoning maps
e Use tables
* Procedures




Permit guide
provides overview
of permit types

Permit Guide

and instructions




Packet includes
requirements,
instructions and
examples

Application Packet



What does your community require as
part of a conditional use application?

Site Plan
Plan of Operation

Architectural Drawings

Other



Review Application Materials Application

prompts applicant
to address each
standard



Fillable forms are

Review Application Materials heloful for the

applicant and
reviewer




Review Decision Forms




Recommendation
forms help to
solicit input from
review bodies

Recommendation Forms




Staff Report Staff can provide

additional facts,
analysis, and
recommendations




Poll: Which of the following actions do you plan to take
after attending this webinar? (select all that apply)

Review the uses listed in our ordinance

Review our ordinance purpose statements

Review our standards for granting conditional use permits

Add standards to our ordinance for specific uses

Review and update our application materials

Nothing. Our materials are up-to-date!



Thank You!

Rebecca Roberts Lynn Markham
rroberts@uwsp.edu Imarkham@uwsp.edu
715-346-4322 715-346-3879

www.uwsp.edu/cnr-ap/clue
fyi.extension.wisc.edu/landusetraining




